
 
REQUEST FOR BOARD OF ADJUSTMENTS AND APPEALS DISCUSSION 

 Date: January 10, 2011 
                                                              Board of Adjustments and Appeals Item:           B.  

Department Approval City Manager Approval 

 

Item Description: Appeal from Woods Edge Homeowners Association and Old Highway 8 
Neighborhood residents regarding property zoning decisions made by the City 
Council on December 13, 2010 
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BACKGROUND 1 

On December 13, 2010, the Roseville City Council adopted a new zoning map as part of the overall 2 

zoning code update.  The new zoning map became effective on December 21, 2010.  On December 20, 3 

2010, the City Manager received an appeal by the Woods Edge Homeowners Association and 4 

surrounding Old Highway 8 neighborhood residents regarding the decision to rezone 3253 and 3261 5 

Old Highway 8 from R-1 Single Family Residential District to HDR-1 High Density Residential 6 

District.   7 

The basis of appeal for the Old Highway 8 property is as follows: 8 

1) Failure of public notice as mandated in Roseville Code 108.01B regarding Public Hearing.  The 9 

failures and errors in public notification had the effect of confusing, inconveniencing and 10 

discouraging public participation.   11 

2) The owner of 3261 Old Highway 8 and the trustee of 3253 Old Highway 8 and his contractor 12 

verbally attacked and intimidated some neighbors after the Public Hearing.  Though the Police 13 

were called, the incident caused neighbors to be fearful of participating  or opposing the 14 

rezoning. 15 

3) The Council gave no substantial reasons that their decision was in the best interest of the 16 

community. They accepted staff recommendation even though it was based on erroneous reports 17 

of density and zoning  of surrounding properties. 18 

4) More than 30 homeowners attended, emailed and testified to the true nature of the community, 19 

citing: 20 

a. Development of previously zoned business properties into single-family and townhouse 21 

residences 22 

b. Previous Council decisions to limit density and height and to protect wetland abutting 23 

the parcels. 24 

c. The parcels’ history of flooding abutting properties. 25 

d. Lack of infrastructure, traffic control, sidewalks, crosswalks, and bike paths. 26 
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e. Risks to school children walking to several nearby schools. 27 

These legitimate homeowner concerns are consistent with the stated values and goals of 28 

Community Development in Roseville 29 

5) The Roseville Planning Commission recommended future zoning of “medium density 30 

development” 31 

City staff, along with the City Attorney, has reviewed the appeal and have determined that there is no 32 

provision under the new City Code to allow for residents to appeal a decision made by the City Council 33 

to the Board of Adjustment and Appeals. (The City Council also serves as the Board of Adjustment and 34 

Appeals).  Under Chapter 1009.08 Appeals, only decisions of the Variance Board, an administrative 35 

ruling of the Community Development Department, or an administrative action approving or denying 36 

an application or request related to the zoning code can be appealed to the Board of Adjustment and 37 

Appeals.  The decision regarding the rezoning of 3253 and 3261 Old Highway 8 on December 13, 2010 38 

was a legislative decision made by the City Council, not an administrative decision, and thus not 39 

appealable to the Board of Adjustment and Appeals.  A letter to the representative of those appealing 40 

was sent informing them that the Board of Adjustment and Appeals does not take up appeals to 41 

legislative decisions made by the City Council.  Instead the Appellants recourse is to seek judicial 42 

review of the action pursuant to Minnesota Statutes 462.361.   43 

Despite the fact that the previous City Code appeared to allow for appeals to legislative decisions made 44 

by the City Council directly to the Board of Adjustment and Appeals, the recently adopted code is in 45 

effect and only allows appeals to Variance Board decisions and administrative rulings of the 46 

Community Development Department as previously mentioned.   47 

It should be noted, however, that the finding by staff that the appeal to a legislative decision by the City 48 

Council is not appealable under City Code, is in itself appealable to the Board of Adjustment and 49 

Appeals since that finding is an administrative ruling. 50 

STAFF RECOMMENDATION 51 

No action is needed at this time.  This case is for informational purposes.  If an appeal is received 52 

regarding the abovementioned administrative ruling, the Board of Adjustment and Appeals will need to 53 

look at the administrative ruling and determine whether staff’s determination is correct that under 54 

Chapter 1009.08 of City Code a legislative decision made by the City Council is not appealable.  55 

REQUESTED COUNCIL ACTION 56 

No action requested. 57 
 
Prepared by: Patrick Trudgeon, Community Development Director  (651) 792-7071 
 
Attachments: A: Appeal from Woods Edge Home Owners Association and Old Highway 8 neighborhood residents 

regarding the rezoning of 3253 and 3261 Old Hwy. 8  
 B:    Memo from City Attorney regarding procedure for processing appeals. 
                             C:    Memo for City Attorney responding to questions regarding the petitions from Mayor Roe. 
                             D:    Letter from City Staff to Rita Mix January 5, 2011 
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   Robert C. Bell – of counsel 

 

TO:  Mayor Roe and Councilmembers 
 
FROM: Charles R. Bartholdi 
 
RE:  Land Use Appeals 
  Our File No: 1011-00196 
 
DATE:  January 5, 2011 
 
 As I indicated in my previous memorandum to you, the following three Land Use 
Appeals have been received by the City: 
 

1. Appeal by “members and property owners of Woods Edge Homeowners Association” 
to the decision to change the zoning of the adjacent parcels at 3253 and 3261 Old 
Highway 8 from Low Density Single Family Residential (R-1) to High Density 
Residential (HRD-1) (“Woods Edge Appeal”). 

  
2. Appeal by the “property owners abutting/surrounding the parcels at 3252 and 3261 

Old Highway 8” to the decision to deny the petition to amend the Roseville 
Comprehensive Plan to recommend Medium Density Development with future 
zoning to be of density to greater than R-6 for 3252 and 3261 Old Highway 8 (“Old 
Hwy 8 Appeal”). 

 
3. Appeal by Har Mar neighborhood residents to the decision to eliminate the R-1 

zoning of the south end of the Har Mar parking lot (“Har Mar Neighborhood 
Appeal”). 

 
 As a result of the adoption of the New Zoning Map and Code on December 13, 2010 and 
publication on December 21, 2010 (“New Zoning Code”), the Board of Adjustments and 
Appeals no longer hears appeals relating to City Council land use decisions (See Section 
1009.08).  Section 1002.06A.2. of the New Zoning Code provides that the Community 
Development Department is to interpret the provisions of the Code.  Following the delivery of 
my prior memorandum, the Community Development Department reviewed the Appeals, as 
required by Section 1002.06, and determined that the Woods Edge Appeal and Har Mar 
Neighborhood Appeal are appeals of City Council land use decisions and, consequently, are not 
reviewable by the Board of Adjustments and Appeals.  Therefore, only the Old Hwy 8 Appeal 
needs to be considered by the Board of Adjustments and Appeals. 
 
 The Old Hwy 8 Appeal is an appeal of an administrative decision.  Section 1009.08 of the 
New Zoning Code provides that such administrative decisions are appealable to the City Council, 
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acting as the Board of Adjustments and Appeals.  Therefore, this appeal should proceed as 
follows: 
 

1. The Old Hwy 8 Appeal should be referred to the Planning Commission for review at 
its next regularly scheduled meeting.  As indicated to you previously, Minnesota 
Statutes § 462.354, Subd. 2, provides as follows: 
 

“In any municipality in which the planning agency does not act as the 
board of adjustments and appeals, the board shall make no decision and 
any appeal or petition until the planning agency, if there is one, or a 
representative authorized by it has had reasonable opportunity, not to 
exceed sixty (60) days, to review and report to the board of adjustments 
and appeals upon the appeal or petition.”   

 
Consequently, the Board of Adjustments and Appeals should make no decision on 
this matter until the Planning Commission has had its opportunity to review and 
report on the Appeal. 

 
2. Following the receipt of the report from the Planning Commission, the Board of 

Adjustments and Appeals should then hold a public meeting to consider and rule on 
the Appeal. 

 
CRB/alb 
 
 
cc: William J. Malinen 
 Patrick Trudgeon 
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